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Re: WOSU Public Media Response to Complaint MUR 6111

Supervisory Attoney Jordan:

WOSU Public Media (“WOSU™) makes this Response to the November 3, 2008
letter form the FEC General Counsel’s Office referencing the October 22, 2008
Complaint letter of Mr. Bill Buckel (“the Complaint™). The Complaint claims, in part,
that WOSU violated the Federal Election Campaign Act of 1971 as amended (“the Act®)
by its debate policy guideline concerning Third party or Independent Candidates. WOSU
hereby submits this Response to clearly set out that WOSU acted legally, reasonably, and
professionally in setting a reasonable policy, and that no further action by the FEC is
required.

By way of background, WOSU is owned and operated by The Ohio State
University, an instrumentality of the State of Ohio. In March of 2008, WOSU adopted
Debate Guidelines on Third Party or Independent Candidates. Those Guidelines were
provided to Mr. Buckel by Paula J. Mayo of WOSU in a leiter of October 8, 2008
(Attachment A). Those Guidelines state:

Third - Party or Independent Candidates

WOSU will include in debates all qualified candidates who have
demonstrated a measurable chance of election to the office they seek.
However, the mere presence of a candidates name on the ballot is not
enough. To be included, a candidate has to demonsirate that he/she
satisfies the following two objective criteria:
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. He/She is a legally qualified candidate under the rules established
by the Federal Communications Commission (based on one of the
Jollowing): A) has publically announced his/her intention to run for the
office, is qualified under applicable law to hold the office, and has
qualified for a place on the ballot; or (B) has publically committed to
seeking election by the write-in method and documents that he/she is
conducting an active campaign, including having a staffed campaign
headquarters and receiving press coverage; and

° Has received five percent (5%%) or more of support in a
professionally conducted public opinion survey by an independent
polister.

If a candidate has not met the above criteria, she/he will not be included
in a WOSU produced debate because such participation will hinder the
audience s understanding of the positions held by candidates who have a
legitimate chance of winning election. The final decision concerning a
candidate 's satisfaction of the criteria rests with the management of
WOSU public media.

Mr. Buckel’s complaint concerns a broadcast debate on public television and radio co-
sponsored by WOSU and the Columbus Metro Club on October 16, 2008.
(Attachment B) That debate involved candidates for Ohio’s 15 Congressional District;
incumbent Democrat Mary Jo Kilroy, Republican Steve Slivers, and Independent Don
Elijah Eckhart. A fourth candidate associated with Mr, Buckel, Libertarian Mark Noble,
did not meet the participation guidelines, as independent polls showed he had only two
percent (2%) of support. (Attachment C)

More specifically, in his complaint Mr. Buckel notes:

Specific Complaint #1

Recent events have shown that the actions of the cosponsors of the WOSU-
TV program that was aired on Thursday, October 16* at 8:00 pm did give
preferential exposure to three of the four candidates running for the
House of Representatives in thel5th Congressional District. Whatever
vole-receiving advantage the three candidates had over Mark Noble, it
was undoubtedly enhanced by the TV debate because undecided voters did
not learn of Mark Noble’s candidacy. A search of the FEC web site
showed that neither co-sponsor is registered as a PAC. I believe they
should be expected to do so and then expected to file the required forms
with the FEC.
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Specific Complaint #2

It is my understanding that candidates who receive independent campaign
help from outside groups need to list that help on their campaign finance
Jorms. If so, the finance forms from the three “debating” candidales
should reflect the help they received from the cosponsors. Contact
information for the candidates is provided . . . that the FEC may double

check their expense reports.

U'S ACTION \, 4

Mr. Buckel’s “Specific Complaint #1” alleges “preferential exposure” to the three
participants of the October 16, 2008 debate. Additionally, and although unclear by the
language of the Complaint, Mr. Buckel also apparently alleges WOSU and the Columbus
Metro Club as co-sponsors of the debate are actually PAC's, and must so register because
they are providing “independent campaign help” to the three participants of the debate.

Regardless if the language in Mr. Buckel’s “Specific Complaints”, the only action that is
at issue is the application of the WOSU Debate guidelines to exclude Mr. Noble from

participation. Thus, the only legal question at issue is whether WOSU has an obligation
to allow every candidate access to a debate? It clearly does not have such an obligation.

IheUmtedSmSuplemeComtconndemdavmuyldenucalcasemAm

) 0 Forbes, ___(1998) (96-779) 93 F.3d
497 revened lnthatcasetheABTC,ngroupofpublxcbmadmhngmmdeveloped
guidelines for a series of 1992 debates. Because of time constraints of the debates, the
AETC guidelines limited the participation in the debates to major party candidates or any
other candidate who had strong popular support. The AETC staff testified that they
excludedephForbu.anmdepmdentundldm,ﬂomadebmbycandidmfor
Representative of the 3 Congressional District because he lacked any campaign
organization, had not generated appreciable voter support, and was not regarded as a
serious candidate by the press covering the election.

‘The Court determined that the debate was a nonpublic forum, from which AETC could
ududeForbesmthemmable,vwwpommdmofmomahmdxmum
U.S. %4, llO(lM)demholduMujoythe"mdemomnluucﬁudom
consistent with their public responsibilities.) The Court reasoned that the inability to
exclude any candidate would place an extreme burden on broadcasters (noting some 21
candidates for President in prior elections) and would actually limit the information
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available to voters as broadcasters would choose not to air political debates for “the
prospect of cacophony on one hand and First Amendment liability on the other.” AETC
at 14. A candidate’s exclusion from a nonpublic forum must not be based on objections
oroppositiontohismws,btumustbeotherwisemsombleinhghtoﬂhopupouofm
debates. AETC at 15; Corx : g d. Fu
788, 800 (1985). The Court held tlm AETC decmonto exclude Forbes was a
reasonable, viewpoint neutral exercise of journalistic discretion consistent with the First
Amendment. AETC at 16.

In the matter at hand, the WOSU Guidelines meet all the requirements of an
exercise in journalistic discretion as set forth by the Supreme Court in AETC, supra. The
WOSU QGuidelines are reasonable. The WOSU broadcasted debates are limited by time
constraints, and the guidelines are to ensure that the voters see and/or hear as much as
possible from candidates who have a legitimate chance of being elected. The WOSU
Guidelines are viewpoint neutral. No political viewpoints are considered in the
application of the policy, only the objective criteria of whether the individual is a
qualified candidate under FCC rules, and whether they have received 5% or more of
support in a professionally conducted public opinion survey by an independent polister.
Clearly this is so as a third party candidate, Don Elijah Eckhart, participated in the
October 16, 2008 debate in question.

Mr. Buckel’s “Specific Complaints” that seek PAC status for the co-sponsors of
the debate are off the mark. For his Complaints to be viable, the FEC would have to
accept the premise that the exclusion of any candidate from any debate would somehow
alter the status not only of the debate itself, but also its co-sponsors, and participants.
WOSU did not provide any “independent support” for the candidates who debated. It
provided a neutral forum for the political viewpoints of the candidates consistent with its
responsibilities to serve the public interest, convenience, and necessity. The exclusion of
Mr. Noble was reasonable, viewpoint neutral, and consistent with applicable law.

While not legal precedent, it is important to note that WOSU’s actions in the
creation and implementation of its debate Guidelines are consistent with those of
similarly situated organizations. The Commission on Presidential Debates has
determined in its Candidate Selection process that candidates must show “Indicators of
Electoral Support™ of at least fifteen percent (15%) of the national electorate as
determined by five selected national public opinion polling organizations. (Attachment
D) Similarly the League of Women Voters determines its own criteria for debates
which to limit the debates to viable candidates. (Attachment E).
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CONCLUSION

WOSU’s Third-party and Independent Candidate Debate guidelines are
reasonable, viewpoint neutral and consistent with applicable law. There has been no
violation of the Act, and no action should be taken against WOSU Public Media in this
matter.

Respectfully submitted,

Tl Bk

Daniel R. Beerck
Associate Legal Counsel
The Ohio State University
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Ms. Retha Dixon, Docket Mani&er October 22, 2008
Office of General Counsel,, (»128 P 13
Federal Elections Commisslgh- f;
999 E Street, N.W. ENSITIVE
Washington, DC 20463 —

Ph. 202-694-1650 Co 4 Y

Dear Ms. Dixon: MUR #__@.LL[——-

This is in response to your letter of October 5[
2008, and the enclosed “Filing a Complaint®” brochwie. 2
Thank you for the guidance. This letter is my reggnedz
complaint, Unfortunately, your letter carried two
errors which might impact your complaint-timing sched-
ule. My letter was dated October 12, 2008, not October
7, 2008, Accordingly, I presume it arrived in your
office sometime after October 12th, not on October 7th.
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In brief: The WOSU Public Media and the Columbus
Metropolitan Club, neither of which is registered with
the Federal Elections Commission (FEC) as a political
action committee (PAC), have cosponsored a public forum
for candidates in the 15th Congressional District of
Ohio. These two institutions knowingly excluded Mark
Noble, one of the four on-the-ballot candidates from
the event. Thua, they functioned as political action
groups. Mark Michael Noble, Libertarian Party of Ohio,
is listed on the Franklin County Board of Elections web
site as a qualified candidate in the 15th Congressional
District. The URL of the Board of Elections is:
www.Vote.FranklinCountyOhio.gov.

In detaill: Reference is made to my letter of Octo-
ber 12, 2008 and an attached letter of October 8, 2008
letter from WOSU. The October 12, 2008 letter was my
firat attempt at filing a complaint with the Federal .
Elections Commission (FEC). The stated opinions and
reported facts in that letter are still valid.

ATTACHMENT A is one copy of my October 12, 2008
letter for background information. ATTACHMENT A has a
copy of the WOSU policy guideline.

AIBQBHUJJ
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ATTACHMENT B is a printout of a 2008-10-17 posting
on the WOSU web site. The posting is titled "15th
Congressional District candidates debate economy,
negative ads®. This printout shows-that the candidate °
debate did take place, and that candidate Mark Noble
was not present. This happened in spite of a request
from Mark Noble and a "heads up* letter (10/12/08) from
the undersigned to the cosponsore. (During a prior
telephone conversation with Mr. Noble, he mentioned
that he tried to obtain an invitation to join the TV
debate.) At the bottom of the printout the cosponsors
of the debate are listed as the Columbus Metropolitan
Club and WO8U.

A possible contact for information concerning the
Columbus Metropolitan Club is:
" Ms. Jane Scott
Columbus Metropolitan Club
100 East Broad St.
Columbus, OH 43215
Ph. 614-464-3220.

A posgible contact for information concerning the
WOSU Pubic Media is:
Mr. Tom Rieland
WOSU Pubic Media
2400 Olentangy River Road
Columbus, OH 43210-1027
Ph. 614-292-9678

APTACHMENT C gives contact information for the four
candidates in the 15th Ohio Congressional District.

ATTACHMENT D is a copy of Page 3 of the Voter
Information Bulletin (VIB) put out by the League of
Women Voters of Metropolitan Columbus for the November
2008 election. All four 15th Ohio Congressional
District candidates are treated equally. The full VIB
may be seen on web site www.lwvools.org. The local
League of Women voters chapter is a trusted source for
political-neutral voter information. The League does
not operate like a PAC.




29044250172

Nov. 10. 2008 9:11AM No. 2498 P 6

Refined complaint - Page 3

Recent events have shown that the actions of the
coasponsors of the WOSU-TV program that was aired on
Thursday, October 16th at 8:00 pm did give preferential
exposure to three of the four candidates running for
the House of Representatives in the 15th Congressional
District. Whatever vote-receiving advantage the three
candidates had over Mark Noble, it was undoubtedly
enhanced by the TV debate because undecided voters did
not learn of Mark Noble's candidacy. A search of the
FEC web site showed that neither cosponsor is
regiatered as a PAC. I believe they should be required
to do so and then be expected to file the required
forms with the FEC.

It is my understanding that candidates who receive
independent campaign help from outside groups should
ligt that help on their campaign finance forms. If go,
the finance forms from the three "debating" candidates
gshould reflect the help they received from the
cosponsors. Contact information for the candidates is

provided in ATTACHMENY C that the FEC may double-check

their expense reports. 6\46‘;(0 M < (! S W fo Bﬂrm
si;xcerely. ME o) MY 2'2”‘/ 4/4)’ oF otbbill,
T kel

Bill Buckel
comm:._oﬂ_i:iuz‘

Attached:
A. One copy of complainant’s October 12, 2008 letter.
B. Printout from the WOSU web site. .

C. Contact information for candidates.

D. Voter Information Bulletin.

Enc.: Three copies of this communication
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Geography: OH 15th Congressional District
Dada Coliscied: 10/28/2008 - 10/26/2008
Relssse Date: 10/27/2008

Sponsor:

WCMH-TV Columbus

"LIWFMPW

MGM'
C® 2008 SurveyUSA
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Results of SurveyUSA Election Poll #14874

Desmocrat Kilroy Meintaine Narrow Adventage in OH-18 Pick-Up Opportunity: In an election for U.S. Houss of Representatives today,
/08, sight uﬂv&onmﬂbﬂhm“hWﬂu\wmwmanuﬁn
over Republican Steve Stivers, according 10 this latest SurveyUSA fracking poll conducted exclusively for WCMH-TV Columbus. Today, K's
"Nairoy 47%, Stivers 41%, indepsndent Don Eckhart 8%, Libertarien Mark Noble 2%. Wbaw&polswuhm Kiiroy ls fiat;
*Sivers ls down 1. mmwwmummmu&mwum aiready voted; Stivers and Kilroy are ied among those
ﬁhohvlmlntvohd. whom SusveyUSA determines are Rkely fo do so. 800 adults wers interviewed 10/25/08 and 10/26/08. Of them, 602

Lilere registered to vote. Of them, 632 wens determined by SurveyUSA 1o have aiready voted, or to be likely 1o vote on or before slection day.

gl

q“ if the election for U.S. House of Representatives, were today, would you vole for ... (names roiated) Republican Steve Stivers? Democrat Mary Jo Kik
32 Uisly And Ackusl Volens - Gender Age <30/ 80+ Race
Margin of Sampling Ervor: £ 4% Male | Female | 1834 | 2040 | 2084 5+ 1840 80+ Whils | Bieck | Hispenic
Slove Siivers (R) “% 5% 8% % % % 80% »% “% | % 20% -
Mary Jo Kiiroy (D) 4T™% 43% 51% 3% “% “% % 4% 48% 45% 5% .-
Don Eckhart (D % ™ 5% ;M o "% % ™ % % ™ o
Mark Noble (L) 2% ] 1% % % % 1% ) % 2% 1% -
Undaciied % % % % % % % 9% % » ™ .-
Yol 100% | 100% | 100% | 100% | 100% | 100% | 100% | 100% | 100% | 100% | 100% | 100%
Compoaition of Liksly And Ackusi Volers | 100% | 40% 51% 2% 2% 2% 1% 5% 4% 0% ™ 3%

* Too few respondents of this type were intsrviewed for this deta to be meaningful.
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Candidate Selection Process '

Commission on Presidential Debates’ Nonpartisan Candidate Selection Criteria for 2008 General Election Debate
Participation

A. Introduction

The mission of the nonpartisan Commission on Presidential Debates (the "CPD") is to ensure, for the benefit of the
American electorate, that general election debates are held every four years between the leading candidates for the
offices of President and Vice President of the United States. The CPD sponsored a series of such debates in each of
the past five general elections, and has begun the planning, preparation, and organization of a series of nonpartisan
debates among leading candidates for the Presidency and Vice Presidency in the 2008 general election. As in prior
years, the CPD's voter educational activities will be conducted in accordance with all applicable legal requirements,
including regulations of the Federal Election Commission that require that debate sponsors extend invitations to
debate based on the application of "pre-established, objective” criteria.

The goal of the CPD's debates is to afford the members of the public an opportunity to sharpen their views, ina
focused debate format, of those candidates from among whom the next President and Vice President will be
selected. In each of the last five elections, there were scores of declared candidates for the Presidency, excluding
those secking the nomination of one of the major parties. During the course of the campaign, the candidates are
afforded many opportunities in a great variety of forums to advance their candidacies. In order most fully and fairly
to achieve the educational purposes of its debates, the CPD has developed nonpartisan, objective criteria upon
which it will base its decisions regarding selection of the candidates to participate in its 2008 debates. The purpose
of the criteria is to identify those candidates who have achieved a level of electoral support such that they
realistically are considered to be among the principal rivals for the Presidency.

In connection with the 2008 general election, the CPD will apply three criteria to each declared candidate to
determine whether that candidate qualifies for inclusion in one or more of the CPD's debates. The criteria are (1)
constitutional cligibility, (2) ballot access, and (3) electoral support. All three criteria must be satisfied before a
candidate will be invited to debate.

B. 2008 Nonpartisan Selection Criteria

MCPD%MmmmfmulwungmmmmmpNemmeZMSgMehcummmd
debates are:

1. Evidence of Constitutional Eligibility
The CPD's first criterion requires satisfaction of the eligibility requirements of
Article II, Section 1 of the Constitution. The requirements are satisfied if the
candidate:
a. isatleast 35 years of age;
b. is a Natural Bom Citizen of the United States and a resident of the
United States for fourteen years; and

http://www.debates.org/pages/candsel2008 p.html 11122008
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c. isotherwise eligible under the Constitution.
2. Evidence of Ballot Access
The CPD's second criterion requires that the candidate qualify to have his/her
name gppear on enough state ballots to have at least a mathematical chance of
securing an Electoral College majority in the 2008 general election. Under the
Constitution, the candidate who receives a majority of votes in the Electoral
College, at least 270 votes, is elected President regardless of the popular vote.
3. Indicators of Electoral Support

The CPD's third criterion requires that the candidate have a level of support of
at least 15% (fifteen percent) of the national electorate as determined by five
selected national public opinion polling organizations, using the average of
those organizations' most recent publicly-reported results at the time of the
determination.

C. Application of Criteria

CPD's determination with respect to participation in CPD's first-scheduled debate will be made after Labor Day
2008, but sufficiently in advance of the first-scheduled debate to allow for orderly planning. Invitations to
mmmdlempmmmdebmwwemdedmthemmgmdmhofmmm
candidates qualifying for participation in CPD's first presidential debate. Invitations to participate in the second and
third of CPD's scheduled presidential debates will be based upon satisfaction of the same multiple criteria prior to
each debate.

Adopted: October 2007

29044250176

© Commission on Presidential Debates. All rights reserved.
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Face to Face: A Guide to Candidate Debates

O Executive Summary
O Debate Basics

D Lagal Considerstions
O Debate Content

1 Debate Formats
O Negotiating with
Candidates

O Broadcasting Your
Debate

O Promoting the Debate

O The Production: Site,
Sets, Audiences and
Last-Minute Detalis

O Evaluation and Other
Follow-up
O Conclusion

O Resources and
References
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Legal Considerations
A. The Regulatory Framework

Candidate debates, 88 an important part of the American political
process, are reguisied by federal and stats slection laws and
: broadcast debates are subject to Federal Communications

and take them into consideration when planning
and staging @ debate. Debates are high-stskes campeign activities for
candidetes, and candidates who have besn hurt poiitically by a debate

or have not been invited 1o participate may challenge sponsors under
these laws.

In addition, organizations designated as 501(c)(3) by the intemal
Revenue Service (IRS) must be careful fo protect their status
by making sure that their debates do not, in any way, promote or
advance one candidaie over others.

Sponsors who plan debates in accord with the applicable lsws and
regulations will be secure in the knowledge that they are mesting their
lsgal responsbilities and will have a far better chance of prevalling if
they face a legal challenge.

Federal Election Commission (FEC) Regulations. The

federal office by individuais or groups. The FEC rules apply only fo
candidates for federal office.

Under most circumstances, providing a platform for a federal candidate
% address the public or providing information about a candidate is
considered to bes a contribution of "somathing of value,” and thus
subject 1o the contributions or expendiiures fimitations and prohibitions
of the federal election laws. However, mmam(exa)mm(q«)
type organizations, as well as broadcasiers, bona fide newspapars,
magazines and other periodicals may stage debetes without triggering
campaign finance Imitstions provided thet

1. the debates include at least two candidates;

Page 1 of 8
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2. the sponsoring organization does not structure the
debate to "promote or advance" one candidate over
another; and

3. the sponsoring organization uses "pre-established
criteria” to determine which candidates to Include In
the debate. For general election candidates this
criteria may not use "nomination by a particular
political party as the sole abjective criteria to
determine whether to include a candidate in a
debate.”

Organizations may use their own funds or accept donations from
corporations or labor for such debatss. Federal candidale
events that do not meet the FEC definition of "debate,” such as single
candidate appesrances ("ampty chair debates”) or consecutive

bject to ' Memmh lqnle:m
T , Or 88
Mmﬂmﬂm.

Federal Communications Commission (FCC)

Regulations. The Federal Communications

radio and television broadcasters and cablecastars. Under its

regulations, any broadcaster or cablecaster that permits a candidats for
any public office C faderal, siale, or local C to use its faciiities must

mwmmmmmmmmm

equal opportunilies for use. (Appearance by candidaies on reguiarly

scheduled, bona fide newscasis, news interviews and news

documentaries are exempt from this requirement, as are appearances

during broadcast coverage of news events such as debstes.)

The FCC reguiations apply 10 the debate broadcaster, not the
sponsoring organization. However, debate sponsors should be aware of
the restraints piaced on the broadcasters. In order 10 qualify as exempt
news svents, debales must mest the following requirements:

o a broadcaster's decision to cover a debate should be
based on a good faith, reasonable judgment of its
news worthiness (and not on a desire to promote or
disadvantage a particular candidate);

o debates must not be edited and must be broadcast In
thelr entirety;

o debates should be broadcast live or reasonably soon
after they take place;

o at least two candidates must appear In any debate.

Internal Revenue Service Rules. Federal tax law provides thet
which sre from faderal income tax under seclion

Tha IRS, however, considars forums and debates on political and social
issuss as educational activities thet mey be appropriately conducted by

section 501(c)(3) organizations provided certain guidelines are followed.

11177008
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The general standards are that the procedures for the debates must not

show a bias or preference for or

against any particular candidate and

that the overall sfiect must be fair and impartial treatment of all
candidates, with nothing that promotes or advances one candidale over

More specific rules are thess:

1.

The sponsoring organization must have a record of
concern with public and legisiative Issues.

All viable candidates must be invited to the debate,
and "reasonable, objective” criteria must be used to
determine which candidates are "viable.”

The choice of location for the debate must be dictated
by non-political considerations.

Each debate must address a broad range of issues,
including (but not limited to) issues considered to be
of important educational interest to the arganization's
members. The debate can, however, be limited to the
range of issues with which the sponsoring
organization Is chiefly concemed, provided the range
is reasonably broad.

Questions must be prepared and presented to
candidates by a nonpartisan panel composed of
knowledgeable persons who are Independent of the
sponsoring organization. The format need not be
limited to questions, but can Include a general
discussion among the candidates.

Each candidate must have an equal opportunity to
present his or her views, and questioning procedures
must not be biased to favor or hinder any candidate.

The debate must be run by a moderator, who does
not act as a spokesman for the organization's views
on the subjects discussed, but has the sole function of
ensuring that the ground rules are observed.

At the beginning and end of each debate, the
moderator must state that the views expressed are
those of the candidates, not of the sponsoring
organization, and that the sponsorship of the debate
is not an endorsement by the sponsor of any
candidate.

The moderator must aiso state that all viable
candidates have been Invited. IRS staff members have
informally advised that, If one or more of the invitees
declines, the debate can go forward, but, in that
event, the sponsor should exercise special care to
avold favoritism to those candidates who do
participate.

1119MnNe
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0. The organization may report what happens at the
debate, but must do so without editorial comment or
endorsement and must circulate the report only
through its normal channelis of communication.

More libsral IRS ruies apply to organizations that are exsmpt from
faderal income tax under saction 501(c)(4). These organizations may
intervene in poiitical campaigns on behaif of candidates, subject anly to
the restriction that such intervention not be their primary purpose.

Siate Laws. Although the FEC reguiationa apply only to candidates
for federal office, many ststes have campaign finance laws and laws
that limit the activities of tax exempt organizations. Sponsors of debates
m&mmmmwmmwumdmm

B. Applying Regulations

Primary Elections. Primary slection debate sponsors can freat
each party's primary as a separate elaction, according fo decisions by
the FEC and the IRS and supported by the courts. That means that
mmmmhammum
candidates seeking the nomination of one pasty. Also, an organization
may hold s debede for the candidates in one party's primary slection
without any obligation to hokd debates for other partiss’ primaries.

29044250180

Candidate Selection. it is especially importent to congider the
reguiatory conatraints on candidate debates when deciding which
candidstes should be invited to participate. The most prudent route is to
Invile all the candidates running for a particular office (or, in the case of
a primary slection debats, ail candidates for a particular party's
nomination). Thare are many situstions, however, when this ia not wise
or feasible. For mample, one or more marginal candidates mey be part
of a large field of candidates running for the same office. The debate
sponsor may decide that the interest would be served best by
limiting participation to “sign candidates. A debate among a iarge
number of candidates, especially If there are time conatraints, might be
unmanageable and not provide voters with useful information.

Sponsor must make candidate selection decisions in a clear, fair and
reasonable way, using "pre-existing criteria.” To accomplish this, they
should estabiish official selection criteria well in advance of selecting
the carvikisles for a particular debate, and then use those criteria to

MMthwmmMMMb
include, It will be possible to demonatrate that the sponsor’s decisions
were ressonable, not arblirary, and not made to promote or

unwnmmmmuumm
circumsiances such as last-minute write-in candidates.

broadcast. Criteria used for one debads shoukd not be sutomatically
applied to another, but may serve as a guide. Criteria should be

htto://www.lwv.org/AM/Template.cfm?Section=Home&template=/TaggedPage/TageedPaceDisnlav ofm®&  11/12/008
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reviewed and readapted for sach debate an organization sponsors.

Note: For debates involving general election candidates, "nomination by
a particular political party” may not be used as the sole criteria for
determining which candidates will be inviled to appear, according to
FEC regulations. Thus, it would not be permissibis 10 establish advance
criteria which staled that the Republican and Democratic genersi
election nominess would be invited to participate in a debate.

How to Set Criteria for Candidate Selection. Use the

following checkilat to set and apply criteria for determining candidates'

olldhlybpmlebmlnn debate: '
Define the organization's goal for sponsoring the
debate C i.e.: educating voters about candidates'
views on Issues and stimulating voter interest and
participation Iin the election.

2. Develop criteria that:
o implement the debate goal
o are nonpartisan, fair, impartial and clear
o can be applied objectively

3. Adopt the criteria before any candidates have been
Invited. For organizations with a board and/or officers,
the criteria should be adopted as an ofMficlal action.

4. State clearly that the candidates must meet all the
criteria to be eligible. ‘

5. Send written invitations to all candidates that are
clearly eligible. Include coples of the debate goals and
selection criteria.

6. If other candidates seek an invitation, the burden of
proof is on them to establish eligibility. The sponsor
may request information to support a candidate’s
claim to eligibility.

7. Information about the debate goals and selection '
criteria should be Included with publicity announcing
the debate to the public and the news media. Send
copies to the invited candidates and to others on i
request.

8. Once criteria have been adopted, stick to them and
apply them consistently. The criteria are not
negotiable; do not yileld to pressure to change or
walve them to accommodate particular candidates.

9. Develop and retain contemporanesous written
documentation of the basis for determining not to
invite a particular candidate, or for denying a
candidate's request to participate. Be sure that the
rationale explicitly references the previously-adopted ;
selection criteria.
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EXAMPLES OF CRITERIA THAT HAVE BEEN USED TO SELECT
CANDIDATES TO PARTICIPATE IN A DEBATE

Constitutional Eiigibliity: The candidate, if slscied, must be lagally qualifisd
10 hoid the office under federal and state lew.

Riigibliity to be on the Ballet.

Bvidence of & c-pdlmmlwlluurhuwum

“Significant™ Candidacy: (used i imit debate pariicipation io candidaies who
have a reasonabie chance of being elacted).

This Is the most dificult critarion 10 apply, and dapends on information that is not
shways svallable, sspecially in iocal sleclions. Seversl factors can be used ©o
measure signiiicance, depanding on the availability of information.
@ Choose those factors that are relevant to the particular office or
election.

e Choose thosa factors for which there is sufficiant information to
apply them objectively.

8 Clearly state those factors that will be used to measure significance.

@ State that the organization will use its "good faith judgment® In
considering factors to determine "significance.”

1. Results of major, rellable, nonpartisan public opinion polis C use @
reasonable percentage, i.¢.: 10-15 percent C to show evidence of
support, keeping In mind the probable number of candidates.
Possible polling sourcss include professional polisters, iIndependent
newspapers and broadcasters and univarsities. Set a cut-off date,
so there will be sufficient time to make final debate plans.

2. Higibility for pubiic matching funds (if avaliable).
3. Coversge by the media as a recognized candidate.

4. Do not condition general election debate eligibiity solely on status

48 nominee of a particular party.

C. Copyright Issues

Who "Owns” a Debats and Why Doss it Matter? Once a debats has
baen recorded C whether by video or audio tape or as a writien
Cthe of who controls the use and distribution of the

candidstes, modersior, producers and Camerapersons,
has a potential claim to ownership of at least part of the final product.
An organization that wants to have control of the distribution and use of
debats tapes and/or tranacripis C for axampia, 10 prevent the use of
debate axcerpts in partisan political ads C should assert iis claim of
copyright ounership in writien agresments with broadcasiers and
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candidates.

notice should appear on ail copies of tapes and tranecripts
(mofu\om "copyright” or the letter “¢” in a circle, the name
ofheopyﬂolimmdhyudmmmomrbm
of a copyright, and organization should sesk the
:wmuammmmmmmmmdm

D. Lagal Protsction

Plana for any major debate should include provision for legal advice in
cuee it is neaded. Organizations should be prepared to sscure free or
reduced rats assistance, perhaps from attorneys who are members or
mamwwmwmmwmmmm
provide pro bono help to nonprofit organizstions. Most legal challenges
are brought by candidates who are not asked to participate in the
debate and are designed to stop the debate from happening. An
mhﬂmhlhumymthgd.ﬁummmm
disruption of an unexpected, last minute legal challenge.

Orgenizations may aiso nead legal assistancs to:
o keep current with federal, state and local
requirements;

e review criteria for consistency with current applicable
laws;

e draft or review agreements with candidates,
broadcasters or cosponsors and, If necessary, advise
on the enforcement of agreements;

o draft or review contracts with staff, consultants or
managers of debate sites;

e protect the organization's copyright interests In the
debate record.

Federal Election Commission (FEC). An agancy established by the Federal
Elaclion Campaign Act of 1971 ©0 adminisier the Act and enforce imits on
contributions that can be mads 10, or sxpenditures thet can be made on behalf of,
oandidaies for fadaral office by individuals and groupa.

Candidate for Faderal Offica (Mmdllcrqm).
Persons running for President, Vice-Preaident, sensior, representative, delegate or
mmnnumAmumuu
recaived conlributions or made expanditures sxoseding an aggregsie of $8,000;

others have receivad or spent more than an ol $5,000 on her or his
behalf: or, after written noliication fom the , 3he of he has falled 10 disavow
such coniributions or spending by othars.

Debate (as defined by the FEC). An event siaged by a section 801(c)X(3) or
n«)wwmw cablecaster, or by bona fide NeWSpADar or

® hdudumormmum,

11/12/2008



League of Women Voters of the United States | Home Page 8 of 8

o s staged in a way that it is fair to all participating candidates, i.e.,
the format does not promote or give an advantage to one candidate
over the other(s); and

e the candidates appear concurrently, in face to face confrontations,
with opportunities to respond to each other.

Federal Communications Commission (FCC). An agency establishad by
the Communications Act of 1934 which reguisies broadcasters and cablacasters.
Saction 318(a) of the Act provides that whenever a brosdoaster or cablecasier
parmits any lagally quelified candidate for any pubiic office o “use” a broadcast
station or cable faciities. R must also afford squal opportuniiies for uses 10 all olher
Isgally quaiified candidates for that office.

“u‘g:ully Qualified Candidats. (as defined by the FCC) An individual
o has publicly announced an intention to run for nomination or office;

o s eligible under the applicable laws to hold the office being sought;
and

o aither has quaiified to be on the baliot, or has publicly committed to
be a write-in candidate and can show that the candidacy Is bona
fide (for example, by making campaign speseches, distributing
iiterature, issuing press releases maintaining a campaign
committee, and/or establishing campaign headquarters.)

29044250184

Use (for purposses of FCC regulations). Any broadcest or cablecast of a
ingally qualified candidate’s voice or piclure in such a way that he or sha can be
Identified by listeners or viewers, even i the appearance is not for the purpose of
discusaing the candidacy.

Nonpartisan Organization (as defined by the Internal Raveaue
Servics (IRS)). A nonprofit organization thal is recognized by the intemal
Revanua Service as iax exempt under sections 501(c)(3) and 801(c)4) and thet
doss not endorss, support or oppose pollical candidetes and perfiss.
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